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Laws affecting community organisations in the South Pacific – a “tipping point” in the law reform process.

The “tipping point” refers to the stage when a balance of factors moves events in favour of a particular course of action and away from a seeming impasse.

The current consideration throughout the Pacific region of the topic of law reform affecting community organisations can have a flow-on influence and, in effect, “tip the balance” in considering the development of a regional law reform network. The apparent “insignificance” of this triggering issue can play a major part in this movement.

That is, its non-controversial nature could help encourage cooperation over the underlying issue (the lack of law reform capacity in the region) which is critical.

Our experience in participating in the Anti Money-Laundering conference in Nadi, where 14 Pacific Island countries were represented, in May and our subsequent contact with banking and Financial Commission officials in several countries shows that considering the anti-corruption aspect of CSO law reform can bring together an unlikely coalition of interests. 

This coalition – community organisations, Financial Institutions, Government Departments such as Home Affairs and Planning and social service agencies, has given an impetus to a previously seemingly reluctant interest in reform by some Governments.
That is, recognition of this common concern brings about confrontation with an issue which can best be dealt with cooperatively.

The tipping point in this case is not reached due to the urgency of the issue, but rather that it is an issue of common concern that can provide a pathway to dealing with a more critical and controversial issue. 

That is, this common concern can move a broader systemic issue forward… in this case the need for a regional law reform “capacity.”

This issue of the need for NGO law reform is one around which law reformers throughout the region might reach common ground and through this move forward collectively to deal with the issue of regional law reform capacity.

Bringing together separate concerns (anti-corruption, devolution policies, funding polices favouring CSOs, reform of provincial government and administration etc) at the same time leads to the “clustering” of separate, individual issues into one point of potential action. This “clustering” of concerns focuses attention on one overall issue. This seemingly discrete and focussed issue is actually of concern to a broad range of people in governments throughout the region, as well as civil society. 

In Our work in Vanuatu for example discussions around the need for reform of laws affecting civil society organisations has in turn focussed on the desire of the Vanuatu Government to better provide services in provincial and rural areas – from the Department of Strategic Planning and Development, on building the capacity of provincial administration – from the Department of Provincial Affairs, on the need for better accountability to local communities and improved clarity of functions – from local villages and communities, and on the Government commitment to combat fraud, money-laundering and terrorism – from the Financial Services Commission.

It is the ongoing, persistent and careful conversations that we have had with Government officials, CSOs, legal experts and customary leaders over the last eight years that have helped set the stage for growing regional agreement on the nature of the issues and ways in which they could be approached.

The first regional Pacific conference on CSO law reform held in Port Vila in September 2007 brought both these issues and key players from both Government and the community in seven Pacific Island countries together at a critical moment.

This was a seminal event that marked a point of agreement throughout the region over the value of reviewing and reforming CSO laws together with the critical importance of sharing experiences and expertise from around the region in order to effectively reform legislation within a particular jurisdiction.

The reform movement for which this example may be the “tipping point” is ultimately far more wide-ranging that the triggering issue, because virtually the entire portfolio of adopted laws needs to be reviewed (as had been expected from independence) to meet current societal needs in the various nations.

It was expected that a wide range of laws would be reviewed “in due course”. However, in the Pacific “due course” often never arrives unless there is ongoing discussion of the issues and someone (n Government) is listening.

A key aspect of our work has been the way in which we have consciously worked to build a coalition of interests in law reform from within civil society itself as well as within governments.

Although the actual reform of legislation and the adoption of new laws can only be carried out by Government, the impetus to review a particular area of law, and even the guidelines for such a review can emerge from outside Government.

However, in this case it is critical that the initial discussion within civil society is not carried out without Government knowledge and involvement; but it does not, at the outset, require Government permission or endorsement.

The usual model for law reform is through government initiation of a review, for example, a government may instruct the Law Reform Commission to undertake a review of particular legislation that the government deems to require reform.  

However, the initial motivation for considering a particular piece of legislation may come from outside Government. This may then encourage the LRC to embark on a self-determined enquiry on a broad theme such as Human Rights or it may lead to a specific issue being referred to the LRC for review.

In jurisdictions where there is no Law Reform Commission or similar body the reform process is more fraught and may be extremely slow.

In many cases there is an interactive process between committed activists within the community, Government and the legal fraternity.

Our work on civil society law review and reform began outside of Government and then over time the issues and ideas have worked their way closer to Government understanding and acceptance. 

The process could be called the "starting point" of law reform leading to the "tipping point". Our experience is that of travelling on the journey "from the starting point to the tipping point",  beginning outside of government. 

When enough interest has been generated then the "tipping point" moves it onto the Government agenda. 

 

Our concern is not just with the review and reform of laws affecting community (civil society) organizations, but also with the process through which issues are drawn to the attention of Government and the capacity, both in country and regionally, for systematic law reform.

One response to the general lack of law revision and reform capacity in the South Pacific may be to develop further the concept of a national Law Reform Commission being able to give its support and endorsement to an exercise that could take place largely outside the LRC itself, but that would be subject to review by the LRC at an appropriate point. This would both capture the growing level of legal expertise within the community and reduce the demand on the formal LRC structure.

As well as the reform of CSO legislation another example where this process could be encouraged is that of freedom of information legislation where the substantive work could be carried out by a CSO such as Transparency International with the support, and even supervision, of an LRC.

It is not always necessary (or appropriate) for the initiative for reform to come from within Government itself.

 

There is a legitimate role for civil society in identifying issues requiring review and in helping to form the agenda for reform. This role does, however, need a clear, legitimate pathway to proceed - it can’t simply be a matter of civil society organizations promoting a specific issue.

This interactive process is currently taking place in Solomon Islands where an MOU has been developed between the Solomon Island Government, represented by the Ministry of Home Affairs, and civil society, represented by the Development Services Exchange. This MOU and the subsequent terms of reference for its implementation set out the process for a comprehensive review of legislation affecting CSOs and religious bodies.

The LRC should be open to listen to and hear what the concerns are in the community and to have a process for bringing them (when appropriate) onto its agenda. In practice this often does happen. A politician or a political party may put an issue on the LRC agenda as a result of lobbying from constituents. The question is where the process starts and whether the LRC should be able to respond directly to a community initiative, and when this would be appropriate.
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